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Given the breadth of this discovery obligation and the logistical complexity of
production, the Department of Justice requests that BLM designate a point of contact to
coordinate the process with the DOJ trial team. For reference, Nancy Dean of the Division of
Environmental Quality and Protection and Theresa Hanley, Deputy State Director, Division of
Resources both certified the production of materials in this case in January of 2006.

Please send the name, phone number and e-mail address of the point of contact for this
production as soon as possible to EPA CID Special Agent Kimberly Burch at ’
Burch Kimberly@epa.gov. Ms. Burch will be serving as the trial team’s liaison with BLM for
the purposes of this production.

As in the last production, once responsive documents are collected and the affidavit
signed (see Attachment C)Y, please submit both the documents and affidavit with a cover letter
via Federal Express overnight delivery directly to:

Kimberly Burch

U.S. EPA-OCEFT-LCRMD
Box 25227, DFC Bldg. 25
Entrance E3

Denver, CO 80225

(303) 462-9252

L Regquested Manner of Production

We are requesting that BLM search its hard copy and electronic files (including
handwritten notes and e-mails) for any documents relevant to the categories of information
described or referenced in this letter. If possible, please submit documents in electronic form
organized in folders on an external hard drive. For example, please do NOT print e-mails for
production, they should be produced electronically. If it is necessary to produce hard copy
documents, please segregate by topic in labeled folders, and make certain that privileged
documents are also segregated and clearly identified as set forth below. To ensure timely
processing and disclosure of responsive documents, it is ymperative to coordinate in advance with
Special Agent Kimberly Burch (above) regarding any technical or logistical issues related to
collection and transfer of the material.

1. Privileged and Protected Documents

Please segregate any privileged or protected documents and group them by their
respective applicable privileges. Withholding based on privilege assertions is limited in this
eriminal case. The Court has determined that documents that might otherwise be withheld under

~/The District Court mandated that each federal agency ordered to produce Brady materials designate a representative to
sign an affidavit describing the process of Brady compliance with respect to that agency. (Sce Dec. 5, 2005 Order at 5). We
have prepared an affidavit for signature by your agency representative once your review and production of relevant material
is complete (see Attachment C).
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Deliberative Process, The Privacy Act and The Trade Secrets Act (Confidential Business
Information or CBI) must be disclosed in this case (see Attachment D). To limit distribution, -
the Court has issued a protective orders for documents in these categories. If BLM wishes DOJ
to seek a protective order for any documents that should be covered by the Deliberative Process,
The Privacy Act or CBI, the documents must be clearly identified and segregated in the
production. They need NOT be entered on a privilege log since they will be disclosed to the
defendants. Documents that are not segregated as privileged will be disclosed.

All attorney-client privileged and attorney work-product protected material must be
produced to DOJ with a completed privilege log (see Attachment E). Inthe log, the descriptions
of documents for which a privilege is asserted must sufficiently describe the document’s contents
to make clear the reasonableness of the privilege claim. Assertions of privilege must be justified
in the log.

If BLM believes any other categories of privileged documents exist, please notify the
DOJ trial team in advance of the production.

H.  Required Affidavit from Each Federal Agency Subject to Order Describing the Process of
Brady Compliance

The Court’s December 5, 2005 order requires the government to file a separate affidavit
for each federal agency ordered to produce Brady material.¥ The affidavit must describe the
process of Brady compliance at that agency. See December 5, 2005 Order at 5. The affidavit
description “shall include the type of search used, the places searched, the number of individuals
involved in the search, and the name of the person with primary responsibility for conducting the
search within the particular agency named.” This affidavit is due no more than 10 days after th
July 31* deadline.

Please advise us as soon as possible regarding who will sign the affidavit on behalf of
BLM. Following completion of BLM’s response, we will assist the designated affiant in
preparing the affidavit required by the Court.

24 Brady material generaily refers 1o materials that may be exculpatory or favorable to the accused. Defendants have a
constitutional right to these materials pursuant to the Supreme Court’s decision in Brady v. Maryland. 373 U.S. 83 (1963).
Convictions have been reversed when it is found after trial that material exculpatory information was not provided to the
defendants. See id. Because it is difficult for prosecutors to know exactly what materials may be helpful to the defendants,
the Court determined that the government may fulfill its Brady obligations by providing defendants with all relevant
documents in the possession of the government. See November 23, 2005 Order at 18-21.

-3-
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We sincerely appreciate the efforts to date by BLM employees in responding to DOJ’s
requests for information that must be gathered and disclosed for this important criminal case.

Thank you for your continued attention to this matter.

Very truly yours,
: e 4
(S Ly f ¢
WllhamW Mergér’ Stdcey H. Mitchell
United States Attomey Chief
District of Montana Environmental Cnmes Section
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BY_ '
DEFUTY CLLRX

IN THE UNITED STATRBS DISTRICT COURT
POR THE DISTRICT OF MONTANA
MISSOOLA DIVISION

LY

UNITED STATRS OF AMERICA,
PlaintifF,

CR 05-077-M~DWM

)
)
)
)
ve, ; ORDER
W. R. GRACE, ALAN R. STRINGER,)
HENRY A. BSCERNBACH, JACK W. )

" WOLTER, WILLIAM J. McCAIQG, )
ROBERT J. BETTACCHI, O. MARIO )
FAVORITO, ROBERT C. WALSH, )

’ )
)
)

Defendants.

_ I. Introduction and Yacgtual Background® _
Defendants W.R. Grace and C‘o., 2 Connecticut corporation
("Graca'.) ,. and formex Grace employees Alan.R. Stringer, Henry A.
EBachenbach, Jack W. Wolter, Willjam J. McCaig, Robert g.

'The facts of this case are wall Xnown to the parties and will be
discussed herein oilly to the extent BECHSEBIY Lo addross the issyues
raised by tha present motions. :

1
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Bettacchi, O. Mario Pavorito and Robert C. Walsh, arxe charged by
a ten-count Indictment with crimas ari:aing fxom Grace’s operatiom
of a vermiculite mine near Libby, Montana (the "I».‘l.bi:y Mine”) .

The defendants axe charged with conspiracy to violate the Clean
Aixr Act and to defrand the United States in violation of 1a
U.S.C. § 371 (Count I); violation of the Clean Air Act, 42 U.g.C,
8 7413(c) (S) (A) (Counts 1I, II:'C and'IV)) wire fraud in violation
of J:s U.85.C. 5% 1343, 2 (Counts Vv end VI); and obstruction of '
Justice '{n violatiom of 18 U.8.C. $5 1505, 2 (Counts VII, VIII,

IX and X). The charges relate to the defendants: alleged role in
the release ana distribution th:qugbdut the L:I.hby’ arsa of
asbestos contaminated vermiculite.

Thia Order concerns two separata discovery motioms .£iled by |
the Defendants. The £ixat, filed by Defendant Grace on behalf of ;
3ll Defendants, sesks ap ordex compelling production of cextain
information as well as exculpatory informaticm in the possession
©of government agencies. The secomd is a motion by the individual
Defendants seeking an order compelling productien of evidence

‘favorable to the accused ynder Bm_mm, 373 U.s. 83
(1963) .3 Although CGrace geeks 3bme specific information, the
¢ssence of its motiom is addressed to: whether the govermment is

*The individual Defeudants’ opening brief in support of their
totion fails .to colply with Local Ruls 10.1(b) in that it ig not in
txue double--pnung. Cf. Defendmntas’ Teply brief, is doubdle-spaced in
agcordance with I, R. 10.1(d). 71he Partins axe remindea to adhere to
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obligated under the rules of discovery or Brady to produce filea
helg by federal agencies® other than the prosacuntion. The ,
ind.ividual Defendants’ motiom, on ths other hand, seeks specifie
information or categories of information to which Defendants
believa they are entitled buk which they contend have pot been
produced. Both m_otiéne additiopally object to the 'go;rerma'ent's
disclosure of its entire evidex;tiary darabase without
differentiating evidenca favorabls to the accused. The United
States opposes the motions. Por the reasons set forth below, the
motions are granted in part, and denied in paxt.
' Ix. nmlys:l-
A. The Government’s Disacovery Obligations
In 8 crimical case, the United States’ discovery obligation

is rooted in two separa‘te‘ sources. The Pederal Rules of Crimipal
Procedure, Rule 16(a) (1) (B), require the govexnment to, I}pon the
defendant’s xequest, pxovide ox allow the defendant acce'ss to
documants and objects in the government’s posseasi.on.' The due
process clauses of the Pifth and Fourteenth Amendments to the

" Constitution, as intarpreted by'r.he United States Supreme C;mrl:

‘oracs claime that alemg with its motion to compel it filed a -
“memorandum that provideas the Couxt with 3 list of gpeciric docunent s
and types of documemts that the Defendants have remson to believe
axist in agency files.” No such memoTandum appesrs on the docket for
this cage. Oxace’'s motion is twenty pages in length, tb
exhausting the waximm number of pPages allowed for an opening brief.

ts into the motion is an effort
to cxceed ths page limit and will ba rajsoted by the Couxt. 8s8 Locea)

RBola CR 12.1(b); Order denying Defendants’ wotion for puspansion of

3
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in Bradv v. Marviand. 373 U.s. 83 {1363), ahd ies progeny require
tha prolet.;utibn to learn of and &isclose to the defense any
ucn.npatory or impeachment evidence favorable to the accused that
is io the prosecution’s possession. The govermmenr-s discovery
obligations under Rule 16 andq its constitutional obligations
under gadx. are separate and ciistincc, although they appear to be
conflated in the parties’ briefs. Before resolving the pending
motions, it is f:l.;':-ét necessary to clarify as to ecach both t:he
scope of the obligation and the Propex enforcement mechanism.

1. Rule 16(a)(1)(®), vaa. x, Crim. p.*

Ruls 16(a) (1) (B) provides:

Upcn a defendant's request, the government nmust. permic
the defendant to inspect and vo copy or photograph

» Papers, docwments, data, photographs, tangible
objects, buildings or Places, ox copies or pozxtions of
any of these items, if the item is within the
Fovernment’s possession, custody, or contxol and:

(1) the item ip material to Prepaxing the defensa;

(i1) the govermment intends to uag the item in its
campe-in-chief at txial, or

(111) the item was cbtained from or belongs to the
defendant . . :

¥hen a defendant Seeks discovery under Rule 16(a) (1) (B) (1)
on the ground that the information sought ig mét:arial to th;a

‘briox to the Btylistic changes contained in.the 2002 Amendmentsy
o the Pederml Ruleg of Criminal Procedure, the substantive provisions
set forth in cuxxrent Rule 16(a) (1) (n) woxe located in Rulm

16{=) {1) (c) .- Sas Advimory Committes’s Rote to 2003 Ansidments, Rule
16, Ped. R. Crim. Pp. .

4
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préparing the defense, the defendant wmust make a threshold
showing of materiality. - Dnited Etates v, Saptisap, 46 P.3d 885,

- 894 (9™ cir. 1995), That *requires a presentation of ‘facts '
which would tend to show that the Government is in possession of
information helpf‘ul-'to the defemse.’” 14, (quoting United Statss
v, Mandel, 914 F.24 1215, 1219 (9= Cir. 1990)).. "Neither a
éameral description c:.f the information socught nor conclusory -
allegations of materiality suffice.” Id, “Requests under Rule

16 wmust ba sufficiently clear to inform the prosecution about

what is sought.” Tmited Staten v. McVeigh, 954 P.Supp. 1441,

1450 (D.Colo. 1997).

While the text .0f Rule 16(a) (1) (B) u‘ak;s the govexnment
disclose all items in irg “possession, custody, or control ,” the
Ninth Circuit has held that the scope of Rule 16 extends beyond
that which is ip the physical Poasession of the prosecutor.
Infoxrmation in the handg of other federal agencies must algo ba
turned over if the prusecutor has k:nowledge of and accees to the
documents sought. m;gm_l,_m 868 F.24 1032, 1036
(92 Ccir. 1989) - “[al Prosecutor need not comb tha files of
every federal agency vhioh might bhave documents regazﬂing the

»

defendant in order to fulfill his or her abligations under [Rule

1s(a) (L)@E].~ 14, Bae, aleo, M—wm

Ino., 158 P.R.D. 466, 474 (BE.D.Cal. 1994) (“for obvious pract;'ical

reéasons, not every governmental agency can be considered as part
®

5
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of tha ‘government’ for discovery purposes®). At the same time,
however, a prosecutor may not euplay "a mechanical definj:tion of
‘government’ that would deny to the défendant documents
accessible to the prosecution.” PBryan, 868 F.2d at 1036.

The knowledge and access tept iz met when there exists any
information in the pqasassién. cuatod} or control of a federal ‘
agerncy participating in the same investigation of the defendant .
iId. Agency involvement in the investigation is a -*gufificient,
but not necessary factor to show that the prosecution was in
‘pogsession’ of :h;a agency’s infoxrmation.” -Santiggo, 46 ¥.3d at
893-93. Informtion held by federal agencies not directly
iovolved with the . investigation i85 nonetheless d:lscoverable undexr
Rule 16 (a) (1) (B) if the prosecutor has knowledge of and access to

the informatioa and the requirxements of the ruyle are otherwipe
met. JId&.

Rule 16 mets a framework for a court to regulate discovery.
before trial. Rule 1s (d) authorizes the court to issue a
protective oxr modifying ordex or to compel disclomu:e in
acoordance with the diecovery xules. Rule 12(b) (3) (E), Ped. R.
Crim. P., weans that motions pursuant to Rule 16(d) to enforce -
-the discovery rules muat be made before trial.

2. Tho Comstituticnal Mmndate of Bxndy

The due process clauses of the FPifth and Pourteanth
Amendments recquire that the prosecution in a criminal .cage
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dieclose to the defense any ew;'idonce in the government’s
posgession that is favorable to the accused and that is 'mtoxial
ro withexr gu'ilt: or punishment. m, 373 v.8. ac 87,
Suppression of such evidence by the govermment works a
constitutional violation, xegardless of the good faith or bad
faich or the prosecutor. J4&. “[Aln inadvertent nondisclosure
bhas the sams impact on the fairness 9f the pxoceedings as
" Geliberate conceslment.® strickler v, Greeme, 527 U.8. 263, 288
(1999). The constitutional obligatiomns under Bxady are self-
exccuting, and they do not require a motion by the defanse or an
oxder of the c:o'nrt: to take =ffect. Kylea v. Whitlev, 514 U.S.
419, 433 {1995) (citing United States v. Aqur@, 427 x_x;s. 97, 108
(1976)). Bxadv material must be disclosed sufficiently in
a:dvance of trial as to be of values to the accused. Pnited Staresg
v. Alchele, 942 F.2d4 761, 764 (52 cirxr. 1991).
Before thexe i» a comstitutional violatioa under Bradv, the
following chroe. alements Mmupt be satiﬁtiea:
(1) the evidence at issue must be favorable to the
accused, either because it ig sxculpatory, or
because it is impeaching,

{2} that evidence muat have besn supprassed by the

proasecutiocry, either willingly ox inadvertently; _

(3) prajudice must- have ensued. .

Stricklar, 527 U.S. at 281-82. The Supreme Couxt has cast rhe
prejudice prong as requiring that che evidence suppxessed be

‘7
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material. See, 9.9., Eyles, 514 U.S. 419; Inited dcates v, -

Bagley, 473 U.3. 667 dssS) » Evidence is material under BEyady
*if there 1is a zeascnable probability that, had the evidence bean
disclosed to the dafense, the result of the proceeding would have
been differxent._~ Baglay, 473 U.8. at 682. Despite the use of
the texm “reasonable probability,” the Buprame Court has
emphasized chat materiality does not require a demonstration by a
preponderancs. “The question is ;aot vhether the defendant would
moxe likely chan not have received 3 different verdict with the
evidance, but whether in its absence he received a faix trial,
understood as a trial nsulting in a vexdict worthy of
confidence.” Kyles, 514 U.8. at 434. In deciding whether thia
reasonable: probability exists, courta should consider the

leaxn of any favorsble evidence koowa Lo others acting on t.he
government.’s behal £ in the caao.‘i m, 514 U.8. at 437. The
Prosecutor’s obligation to seeck out exculpatary evidence in the )
government’'s possession is ot tempered by .eens:lderal::lons of
reasonablensss or undye burden *The failure to conply with a
constitutional command to Present evidence Lairly ac txjiax i®s noc
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excusec'i by any. inconvenience, expense, annoyance. ox delay.~”
McVeigh, 954 F.Supp. at 1450. The prousecution must inform itself
as to all information in the governmant’s possession, and
disclose that which is favorable to the accused.

Whether exculpatory infoxmation is in the govexmmant’s
poseassion fox Brady purposcs is'maaaur.d by the sams “knowledge
and agcess” teset used under Rule 16(a) (1) (B) for discovexy.

As with [Rule 16(a) (1) (8)]1‘s definition of government,

we see no reason why tha prosecutor’s obligation undar

Bragdy should stop at the bordex of the district. If a

federal prosecutoxr has Jmowledge of and access to the

exculpatory information as dafined in Brady and its

progeny that is outside the district, then the

prosecutor wust disclose-it to the defense.

_gm B68 F.2d at 1037 (rejecting government’ s argumsnt that

" Rule 16 and a;;g.! m._.te:rial need not be discloded if located
outside of the district in which the prosecution was pe'nding) i

As in the forwal discovery context, a proaec“tclsr i deemed tvo
have knowledge of and access to Bzady material if the :I.nfotma_tion
is in the custody or coptrol of any federal agency participating

- in the same investigation of the defendant, Dnited Staten v,

' AuDo-AXog, 44 F.3d 1420, 1427 (3% Cir. 1995) (prosecution deemed
in possession of FBI files where PRI iWestigated the case);
Uniced Srates v. Blapco, 392 P.34 382, 393-34 (9% Cir. 2004) ;
(prosecution in drug case deemsd in posseasion of DEA tiles) . |
Moreover, in the Ninth Circuir, the Prosecution is deemed to be
in possession of agency files whers the agency involved is

9
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charged with administrat.:ion of the statute allegedly violated and
the agenay consulted with the.prosecul:or in the steps leading to
prosecution. m,twm, 57 ¥.34 733, 737 (5™ cir,
1955) (Pood and Drug Administration files found to be in
government.'a possession for purposes of presecution under the
Federal Foodqd, Drug and Cosmetic Act). Ag is the case with Rule
16 éiscovery, the i:ouchatme remains whether the‘proaecution bhas
knowledge of and access to the information. AYvan, B€8 P.2d at
1037.l Tha condit.'f.ana _de-czihed ars sufficient but not necessary
conditions to finding posseseion within the rule.

3. Distinction Betwesn Rule 16 and Brady

There i3 an fmportant di.t:inctipn between the governmment’s
discovery obligations under Rule 18 and its constitutional
obligations under Bxady. Rule 16({a) (1) (B) requiréa diae'losure
Upon request of all material information in the gwt'e
posseseion, and providea a wechanism by whiob a defendagt may
seak anforcement of the rule befoxre trial. Brady imposes a aelf-
executing constitutiomal obligation, and generally is not the
' proper suhject:.of court rulings i:rior to trial. 7hie 1'3 bécausa
any information requasted by a detea.xdant that "ie “favorable to
the accused” under Bxagdv is also material under Rule
16 (a) (1) (B) (I) ana therefore must be dimclosed under that zule.-’

*The Comittee Notes to the 1574 ARsndments to Rule 316
demnstratmvidanoa that is favorable to the accused undey Brady
is subsumed within Rule 16's definition of materialicy. “Although the

10
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Thus, if the defemse knows of the existenca of information
Favorable to the accused, it sbould request that information by
invoking Rule 16(a) (1) (8). Por the prosecution the
copstitutional command of m goes beyond Rule 16 to require
the disclosure of information of which the defense Is not awarxe.
In such cases, tha govermment’s nondiasclosure could not be the
‘subject of a pre-trial motion bacause the defsnse is not aware
the undisclosed information exists, Rather, Bradv violations are
.genenny raised and adjudicated poat-trial, upon the revalation
by the government ox discovery by -t.he defense of 1n.t‘omti¢¢3
Eavorable to the accused that should bave been disclossd before
trial. Only after trial has concluded and a complete trial
record exists ;nay a court analyze whether information the
govermment has not produced constitutes a Bradvy violation.
“Indeed, it is oot possible to apply the materiality staundard in
Kyleg before the outcome of tha trial is Xnown.* McVeigh, 954

F.Supp. at 1450.

For purposes of the Pending motions, then, the Defendants’

'requeuta for spevific information are properly characteriz;d as
motions to compel under Rule 16 (d) (), and they will i:oe anélyzed
in accoxdance with the disclogure requirements of Rule

Advisory Committen decided not to codify the Bxady Rule, the
requirement that the government disclose documents ana tangible
objects ‘material to the preparacion of his defangs’ undexscores the
importance of disclasure of evidence favorahle to the defendant .
Advisory Committea’s Note to 1874 Avapdments, Rule 16, Fed. R. Crim.

11’
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16{a) (1) (B) . The reguirements of Brady play no role in deciding

whether informatiom identified and requested by Defendants st
be produced. Those disputes are properly decided under Rule
16({a) (1) (B) . At chis stage of the pr?ceaciiugs. the Court wil)
only weigh in on Brady for purposes of correoting any
miacc;ncuption about Lhe proper scope of the government's Brady
obligations. Tha d:lscusnion of Rradv below is limited to whether
a given federal agency’s files are *in the' govonmenr.'
possesnion' for Bxady purposes and thcrofczg mast be reviev'led by
- the prosecution for evidencs favorable to the ‘accused.

B. The Scops of the Goverzrment’s Obligation Dnder Brady:
Information i.n the Possession of rederal Agencies

The bri-fs xeveal a substantial disagreement between the '
pazties ae to what censtitures information “in the government 's
possesaion” for purposes of Bxady. Because the United Statas has
evinced an undorat:and:lng of the scope of its Brady obligat::l.ons
that is not in keeping with the law &f this circuit, it isw

a joint: wadertaking of the Departmant of Justice {*DOJ”) and the
Environmental Protection Agency’s Criminal Investigation 'Divioion N
{(*EPA-CID*), The investigation revealed several state and

federal agencies that had dealt with Defendant Grace and the

Libby Mmine in the course of routine administrative dutiee during
the period charged in the Indictmant- Pox sxample, ths Mine

12
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Safety Health Administration (“MSHA") and the Occupational Safety
and Realth Administration (“OSHA”) periodically inspected Grace’s
Libby facilities for compliance with safety regulations. The
National 'I:nstil:u:e for Occupationsl ZGafety and Hnalt:}: {"NIOSH*)
and the Comsumer Product Satety Commission (“CPSCY) asked Ifor

information from Grace ambout the natuxe and level of asbestos
fiber releases from Libby vermiculite and vermiculite products.
Dnring' the course of the investigation, DOJ and BPA-CID .
interviewed employees and cbtained files from MSHA, OSHA, NIOESH
and CPSC. The prosec\;tion also cbtained files frow the Burean c_zf
. Land Management (“BLM”), the United States Geolc;gical Survey -
(*USGS"), the Montana Department of Environmental Quality
("MDBQ~), and the Agency for Toxic Substancas Disesss Registry
{*ATSDR") .
The govermnment takes the position that it has provided the
defense with all documents it bas obtained from the agencies
listed above pursuanct ro Rule 16 apnd argues that it has no
further cbligations undex Rule lé or Brady. Mcording to the.
* pxosecution, "[nleither Rule 16 nor Bxagy zsquire the gwoinment
to retrieve and produce documents from governmental agencies not
participating in the investigation and Prosecution of the A
‘derendant:s." The govermment maintains that it is only requ:l:.red

to conduct a Brady seazrch of watexials in the poBsession of the
“prosecution team,” which ig characf:crized by the government as

13
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consisting of investigative and prosecutorial personnel. The
“prosecution team” concept upon which the government ralies is a
product of case law from other circuits;*® it has nor been -
embraced by the Minth Circuit. In wmy view, thc law of the Ninth
Circuit prohibits adoption of tha Flawed ‘ﬁrosecfut:ion team® idea.
The prosscution i1s in possession of information held by any
governmant agé;xzy provided rhe prosscutiom has knowledge of and
access to thes intc':mtion. This 1is so regardless of whether the
ageancy holding the informatiom participated in the imvestigation.
Santiaqe, 46 F.3d at 894 (“We therefore reject the dierriet
court’s finding that the government has ‘posgession and control’ - i
over the files of only thoss agencise that participated in the
investigation*) ,?

The Ninth (:ixcuil: provides some guidance as to the
application of the “knowledge and access” test for purposes of
Brady and Rule 16.° Although kmowledge and acoess are factual

‘Sen, e.9., nited States v. Mexcs, 06s 7.2 1304, 1309 {11% Cir,
1589) {(quoting United Stscam V. Antone, 603 7.2a 566, 569 (5% cir.
1979); Ynited States v. Morris, 80 P.34 1151, 1169 (7™ cir. 1998); and

" United Stotes v Pellulo, 395 ¥.34 197, 217-18- (3™ cir. 200s5),

“"Although the court in Santiagg was addressing “possession and
control” in the Rule 1§ context, Bryag wakes olear that the
“possession and controlr elements of Rule 15 and Bradv are
interchangeahle. Bxvap, 868 ¥.24 ar 1037. '

. 'Most Ninth Cirouit cases dealing with the guestion of
“poesession and control~ present factusl sccoarios in which the
pProsecuction is deemed to have knowledge and aceess because the agency
in guestion is investigating the crime, gew, e.4.. Blmuog. 292 P.3d at
393-94, orx iv responsidle for administering the statute allegedly

14
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detarminations t;.hat mupt gecessarily be made on a casg-by-caae
and agency-by-agency basis, thsmg_;m opinion prwi_dép insight
about the rule. Imn that casa, a federal p:risoner-mnvicted of
murdering a fellow inmata appealed the district court’s denial of
his motiom to éowol p;oductim of Bureau of Prisons (“BOP*)
files on the govermment’s inmate witnegses. The prosac_ution toolk
the position that tha files were not in its possession, custody
or control because BOP waa. “a separate governmental division with
n;\ responsibility for the investigation oy prosecution of the
crime.” 46 P.3d at 893. Applying the “knowledge and access”
test, the Circuit rejected the district court’s fiﬁdihg and
conaluded that tl;e prosecution was in *possespion and control” of
BOP files. Id. at 854. With regard to knowledge, the court
found rhat the prosecurtion “cartainly knew” that icte inmmate
witneasea would have BOP files. Id, As for access, the courr
noted that the government was able to obtain the defendant’s
prison file from BOP and concluded on that baeis that other Hop

files were accessible to the prosecution as well. Id.’

viclatod and has consulted with the Prosecution in the steps leading

Up to indictment. geo; a,2., Hood, 57 F.3d at 737, In such cases, a
factual determination ag to knowledge and access ip unnsce . :
because the prosecution is deemed to have possessicn and cantrsl
Yegardless of actnal knowledge and access.

*The Saptimgg court additionally notsd that BOP and tha United
States Attoxney’s .Office are both bhrunchez of the DOJ, which would
facilitate access, and chat case law has sstablishesd rhat mop filep

are within ths possession and contxol of the United States Attomay.
28 F.3d at 89a. . '

15
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Appreciation of the knowledge and access téat in this cese
shows that tbe tmited States takes an impermissibly parrow view
of its obligationms wndex Bxadv. It is insufficient for m
Purposes for the prosecution to produde only that information
from other ag;ancien that has found its way into the physical '
poesesvion of the prosecutor. The prosecution may not simply ask
for information it wants while leaving behind other, potentially
exculpatory information within agency files. ™“The govermment $n |
the form of the prosecutor cannot tell the couxt there is nothing
wore to disclose while the.egancy ﬁu:mm:aé in the prosecution
holds in its files information favorable to the defendant.»

Hood, 57 P.3d at 737, *Rather, tha progécution has a duty to
learn of any &xculpatory evidem:e known to others acting on the

- government'a behalf.~ m&m, 132 P.3d 483, ¢79-50

(9 Cir. 1997) {citing Ryles, 514 v, 3. at 437). “Becduse the

to other agents of the goverumsnt, it may not be excused Exom
disclosing what it does not know 'but could have lemrned.”
. Btewart, 133 v.3d at 480 (citing Ryles, 514 U.s. ae 438-40) .
The prosecution :Ln this case has asked for and received
documents and information from a numbex of fedexal agencies,
including RPa, NIOSH, MBHA, cCpsc, Blﬂf USGS, and ATSpDR .1 The

. Aithough tha prosscution conmmlted witn and received f£iles from
at least one agency of the Btate of Momtana, fedesral prosecutore axe
gensrally not deemed to have acoess to matexial held by state

18
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prosecution sought information from these agencies which shows
knowledge on the part of the gova;nment that the agencies hold
information relevant to .th:ls case. The agencies supplied the
requested information to the prosecution and that shova that the -
prosecution has access Lo the agencies’ £:l]:ca. Accordingly, -
exculpatoxy information in the t:l.iaa of thae agenciés listed above
is within the prosecution’s “possession and control” for Bragdy
purposes and must be reviewed t‘ou: evidence favorible to the
Defendants. ** _

Thie analynis clarifies ths govVeroment.’ s ohligatiqnu under
m. It should not l?o congtrued to limit thos.e obligations to
a review of the files of thes agencies éiscuased above. The
Prosecution’s cemstitutiomal duty under Bragy is self-executing,
and cannot be enlarged or curtailed by court order. In that

sgencies. gHec Santimgn, 46 ¥.34 at BS4 (cit Moited Stetes v
Alchele, 941 F.2d 761, 764 (5* cir. 1991}). Contrary to Orace’s
contention that thie Couxt’s March 12, 2095 Scheduling Ordex has *all
::ttmted. ;:- distt:ct:lon betwee? the United States and the State of

ntana, nothing in ntm(vhchreqnindmuimofmm
doouments “obtained by* the prosecution) dimibishes the force of: this
* lomgotanding Ninth Cizcuit precedent .

YMoreover, as it relates to the EPA, that agency’'s files axe

goo;:oge to be w!.cb:n in the possession and control of the prosecution n

ot cause RPA 18 an inveatigating agency, » 8,9,, Blanco, 3952
F.34 at 393-9¢, and it is responsible fox a&ni!::sntaring several of the
statutes allegedly violated (e.g., Clean Alr Aot, CBRCLA) snd.has
consulted with the prosecuticm in the steps leading up to indictment .
See. e.q9.. ¥Ngpd, 57 P.34 at 737. The Defendants have maintained a .
right to discovery of EPA £iles since the cutset of this ceses. gee,
€.g.. Mr. Frongillo’s camnents at the »azrch 95, 2008 Schaduling
Confersnce regarding the EPA’e position on asbestos aanger in the wake
of the World Trade Center catastrophe, discusaed at PP: 31-34, infra. -

17
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regard, it remaine tha case that “a fedexal prosecutor need not
comf: the files of every federal agency which might have
documents” regarding the defenaanc' Zuno-Axce, 44 F.3d at 1427.
The govermment ’ s oblagatzons under Bxady cover a broad range of
'tedara]. agencies and fulfilling its cmutu:iunal obliganons
wmay prove burdensome to the prosecution. But: this is a case in
wluch the government has levied a broad and compl ex Indictment:
and has consulted with a mmber of federal agencies in gathozing
evidence against the accused. The Constitution does not go too
fax in deafense of aue pProcesss when it requires that the
prosecution’s saazch for evidenoce favorable to the -accused be as
far-reaching as the aaarch fox evidence aga:unt h:lu. )
c. The Manper of tho vamﬁ'; D:I.loio:lm:i o}! m Material
The government has Provided the dafendanu vith ite entiras
evidentiary dat:abas. comiating of 3,389,109 pages of digcovery.
The documents arxe in a searchable format and the Defendant.s
repoxt that they have conducted exhnustive searches of the
database. Nometheleas, the Defnndan:n argue that Brady Tequires
"the prosecution to seaxrch for nnd identify for the defenge each
document in the database that is favorxmble to tha defsnss, The
Defendants cite cases from other circuits in which courts have

"In order to ensure that the prosocutiou will discharge its
obligations under Bragy in a timely wamer g:hnan the complexity of
thie case. the Court ahall require disolosura of all Beady mataxizl no
later than Januaxy 13, 3006 (subject,, of oouIss, to the ongoing duty
to disslose newly discovareq Brady matrerial).

18
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hela that Brady obligatiéms are not fulfilled when the
prosecution discloses an undifferentiated mass of documents.
See, =.g., United States v, Hela, 24 P.Supp.ad 14, 2%9-30 (D.D.C.
1398) (“the government camnot meet its Bxady obligations by
providing [the defendant] with access to 600,000 documents and
then claiming that she should have been able to find the
exculpatory information in the haystack”) .,

me prosecution raliou on contrary case law in support of
ite poait:l.on, also from other circuits. Seq, 0.g., United States
Y. Mmabar, 106 F.3d 89, 94 (S™ Cir. 1997) (overrvled on other

" groonds by United.Statos v. Batare of Parsons, 367 F.3d 409 (5=
Cir. 2o04) (‘the.;:-e.is.no auél;ority forx the proposition that the
government ‘s Brady obligations reguire it to point the defenge to
specific documents within a larger mass of material that it has
already turned over®). ‘

As it ralates to the marmer of production, Brady simply
requires that information be produced in such a way that it will
be of values to the accused. The govarmment’s production in thia
case complies with that requirement for at least two xeasons.
First, the documents have been presenred in a searchable format.
Moxe iwportantly, over half of the dooumants presented -
2,613.658 pages — are actually Grace documents provided to the
govermment during the Libby Suparfund Clean-up litigation. There
is no reamon to assume that the gmmmt is batter eguipped

1
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through resources or Imowledge to locate axculpatory documents
than are the Defendants.: '

The individual Defendants' contend that while Grace may be
ix;tpul:ed knowledge of its own documents, it is uwnreasonable to
expect the individual Defendants to have a working knowledge of
50 wmany pages of material. However, as a practical matter there
is every reason to expect that the individual Dat-nd;nt:- will
have access to and benefit from Grace’s ingstitutional
understanding of ite own documents. Couneel for the Defendants
éxpressed an intentiom to work together in Preparing the defense
during the March 9, ZODS'achedulin_g comrmcp. Grace has filed
several motions on bebalf of all Defendants, including the .
.ins'tafx‘;t: mstion to compel. Moreover, the pParties expreossed a
willingnsss vo file joint briefs 1n. Grace’s Motion Por Leave of
Court to File Joint Briaefs in Excess of 20 Pages, filed July 22,
2005 and joinad by Defendants Favorito, Bettacchj and Wolter.

There 1s no reasom to baliesve that the Defendants are lesp

. able to locate exculpatory materialg w.‘lt]nn the evidentiary

, database than ig the government.' Por the reascns stated, t:ha
Dafendants’ request for an order Tequiring the prosecution to
identify Brady waterials within tl;e discovery alnady.prodqced is -

®Me court notes mtthemcsﬂwngthohihbyuunohm.
Spawned a grsat deal of olvil licigation in whiah Defandant Grace was
a3 party. It is asmumed that this Participation has led to a
heightened familiaxrity on Grace’s part with the documents at issue
generally and bpacifically with the location and nature of sxculpatory

20
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denied.

D. Requests for Specific Information Under Rule 16(a) (1) (2) )
The Defendants’ raqnea:af for specific 1n£ma'tim are
properly cast not as motionaffor m material but instead a=s
motions to compel discovery in accordance with Rule 16(a) (1) (E)

' and Rule 16(d) (2). As is discussed in greater detail above,
documents and objects ars ditcov'erabu.b 'anc'ler Rnle- 16(2) (1) (B) (1)
if they are: g ' ) )

{1) requested by the da.f.endanc in a manner sufficiently
clear to inform the prosecution about what is aocught;

ll
(2) material to preparipg the defemse in that they are
helpful to the defense: and
(3) in the possession, custody, anl contrpl of ths
govermment a9 determined by the *“knowledge and accena”
test, : ’ . i h
The Defendants make sevexral Tequests for certain documents
and categories of doculunta.; Pox purposes of thig analysis,
1 : :
overlapping requests by Gra¢s and the individual Defendants will

ba considered together, 4.

“The individual Defandants attempt to incorporate into their
' motion ro compel Slpagaaotdacuvuyrequma sat foxth in a dozen
lettexrs sent to the governmemt over the course of this case. This
constitutes an improper effort.to excesd the Page limitations of rocal
Rule CR12.1{b). Consequently, this Orxder addresyes only those ' «
categories of information specifically identified in the briefs.
. The parties are reminded that the Court has neithexr the resources

disputes over specific items whan the partics have been unable, after
& undertaking & good faith effort, %o resolve the dispure
independently, Tha raguirement that the parties attempt in good fmith
to resolve digputes bears emphasis as it relates to the Propecution,

21
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1. Bvidence that the Pederal Government was Awaxe of
2sbestos Dangers :

The Defendants ask that thae govermment be mada to produce
evidence Defendants believe exista showing that the government
was aware that expoeuro'to Libby vermiculite posed health risks
during the time period ip wh.i.oh. the Dofenda-nta wexa allegedly
concealing information abour the ﬁealth risks. In support of
their contention that such evidence exists, the Defendants realy
entirely on media accountrs about how the facts giving ripe to the
indictment played our. For example, in their bock An Air Thar
1le, authors Andrew Schneider and David McCumber write of
“boxes of documents® and “reams of papex” gathered by EPA
officinmls from other fedexal agencies during the Superfund
cleanup process in Libby. Id, av 188 (G.p. Putnam’s Sons 2004) .
The book quotes an EpA pupil.oyae as stating that the documents
retrieved from othex agenciag Teveal that the agencies weaxe -awaze
of the dangers of esbestos and “not a damn thing was done about
it.” I4, at 190. The Defendants claim that:.they have.not

‘received *boxes of documents” regarding fedexal agenciepn’

which repponded to four months of wrxitten discovery requests with a

One-paragraph letter, conclidling as £ollows: 3
In enmée, the prosecutiom Cesm has dimclosed all materials
prescatly in ite possemeion gud has committed to ding

additional waterisis as they are discoverable by the
prosecution team. T1P£ You do not view these disclosures as
sufficlent, you should file a moticm for discovery with the
digtrict court by the Auvguat 1, 2003 dendline,

Letter from Rris McLean to defense counsel, dated July 12, 200s,
22 '
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knowledge of the dargers of Libby vermjculite and demand that the
information be produced. The govesmment represents that it has
produced the materials requested by the Defendants *ft]lo the
extent such informatiom is in posesssion of the prosecution
team.” ‘The gavemnenf: is not bound by journalistic descriptions
ox quantification of "evidenca._ - )

On the othexr hand, the pronecutién way not rely on the _
“prosecution team* construct to liwmit ita discovery obligaticms, .
The prosecution is required under .nulo 16 to produce requested

" information that is within its possession or control under the
‘knowle.dga' and access” gtandaxd. BSee m, 868 ¥.24 at 103s.
Infor::;ation held by the EPA is deemed to be withiix tha
prosacution’s posmession and tontrol bacause EPA participated in
the investigation of this case. Id. The Defendants have made a
_!ocuud request for documents they believe to be in BPA’s )
possession and have sufficiently alleged the mtar.iality of those
documents. If it has not already dons 50, the prosecution mEE,
in accordance with Rule 16(a) (1) () (1), produce all documents
zratrievad from other age.ncies and reviewed by EPA euplo;;eeﬁ which
tend to show that other agenciee were aware of the dangérs of
Libby vermiculite. If the Presecution has already disclosed all -
documents responsive to the specific reguests, it should say

33
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2. Bvidence That Govermment Batities Told thes Defendants
the Mina Bite ®as Sars

The Desfendants want evidence that govexnmmenital entities told
them that the Libby Mine m: sale. What they seek ara documents :
in the posyession of Montana state agencies, The government says
that it has produced documents responsive to the Defendants’
réqueat to the &xtent they are in the prosecution’s possessdion.
The g-overnmmt'.s production is sufficient under Rule 16(a) (1) ()
because informatiom in tha .ﬁilea of state agancies is not within
the possession and control of fedexal prosecutoxs, Beg Alchelaq,
941 F.2d at 764. The prosecution is not required to disclone
batarialsg that are exalusively within the possession of state
agencies, although it is required, in accordance with Rule 16 and
the Soheduling Order, to pProduce relavant documente obtained from
state agencies and now in the posseesion of the prosecutiom.

“Ihis should not be condtrued as bolding that the propecution’s
obligaticn uodex Rule 16 is not fully aischarged wntil it hag produced
“Ieams of pAper® or “boxes of documents” xesponsive to the reguesec.
The prosecution’s ducy i to produce all documents Tespongive to the
reuest, ‘and the completeness of that response will mot be Jedgead
ageinst subjective media agcounts.

Yorace additionally requests docouments relating to two tests -
conducted by BPA eEployess in 15600 and 1982, Tespeactively. Grace
heintaing that the existence of the umterials sought is estadlished by
two newspaper articles attached to its opening brief (dakt #177) am

B. In the ah'un?e of any pxoof that thas documenty sought in fact
exigt, the Court cannot make a detexmination as to wmatariality and
will not order the prosecution to produce the documents.

24
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3, Bvidence Showing Community Xnowledge of the Presence of
Tremolite and Its Potential Dangexs

The Defendants seek documents showing that W.R. Grace
commmnicated potential dangexs of Libby vermiculite or the
presence of tremolite to prospective buyers, lessees, or users of
‘Grace’s Libby properties, or that tha Libby commmity knew of
th;na dangers. The discovery pmifled to dmte coutains a letter
Zxom Grace Lo prouﬁective buyer 3¥ in which Grace refers 3M to
asbestos exposure studies provided to 3M by Grace. Defendancs
argue that the govezrnment must produce more ‘evidence of Gxace’s |
potice to potemtial buysrs of asbestos risks because *[a]llthough
the 1991 lertex to 3M was included in ths govermment’s
production, other exmmples that one would expect to find were
not.” (pef’s Op. Br. at 9.)

The Defendants’ speculation as to the existence of other
documents showing notice to prospective buyers is iusufficient to
warrant an order directing the prosecution to hunt fc;r othex
examples “one would expect to find.* To merit di_acovery.tmder
Rule 26, the defenss must premest “facts which would tend to show
that the Government is in possession of information helpful to
the defenss.” Sapntiago, 46 P.34 at 894 (guoting Mandal, 914 F.2d
at 1219). “Neither a genaral description of the infoxmation |
scught nor conclusory allegations of materiality suffice.* Id,
The government is subject t.:o self-executing obligations undexr

Brady and discovery obligatioms triggexed by valid requesta under

a5
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Rule 16. The Court will not impose an additional burden by
compelling production of documents that may or may not axist
based on the speculative inferences of the defense. ’

Defendants also secek information relating to Grace’s
commmications to school offiaials and commnity members
regardi.né vermiculite rumming tracks in Libby. 1In support of
theixr contention that such information exists, the Defendants
cite the following passage from Jamuary 31, 2001 lettexr from X.W.
Mzki, Superintendent of the Libby Public Schools, to the EPA:

In 1982, the Superintendent of Schools received a call

from the W.R. Grace Business Manager informing him that -

the vermiculite ocn the tracks posed potential problens

as it had tremolite anbestos, fibars in it, which could

be medically harmful (see artached letters). He made

it clear rhat we couldn’t keep the vexrmiculire track in

its present stite. He gave two options. Number One,

H.R. Grace would come and Temove the vermiculite £1l11

o Number Two they would pay to have the vermiculite

encapsulated. After consulting with the school

officials and coaches the second option, encapsulating

the vermiculite, was TeCommendad.

Grace contends that government has failed to produce the )
*attachad letters~ referred to in the Maki letter, and that thoge
Jetters would “conclueively prova that Grace disclosed exactly

" what the indictment alleges it concealed.” (Def’s Op. Br. at 9.}

The government regponds by referring the Defendants to the .
Report of Intervisw of X.%W. Maki alxeady provided in diacovery.
According ro the government, Mak§ explained in that interview
that tha “attached lerrers” were nemos he had received fr;:»m Libby

resident Gayla Benefield. The government states that it hag

26
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already disclosed the those memos. In light of that statement,
an ordexr conpelling production_ of the requested materials is not
warranted.

The Defendants also want the government to produce
statements and Reports of Interview for wiktneeses concerning the
achool ruvnning tracks, inoluding Bill Coopex, Bill J\ndex_'sou. Stan
Evans and Dick Basth. The g:;vexwt responds that it is ip the
process of preparing Reports of Intexview fox Bran Evans and Dick
Baeth, and that it has mot interviewed Bill Cooper or Bill
Anderson. 1In light of that statemaﬁn. an order compelling
production of the requested uaterialn is not warranted.

4, . Mquotmwvddfth‘botam
Development Corporation 'rrln-pct:lcn

The Defendants seek any documants tending to show that the
EPR approved the allegedly fraudn.lam: xoota@_ﬂ Development
Corporation (“KDC”) transaction referrsd to in Counts I and VI of |
the Indictment. Pefendants cont:end that such documents are
material because they tend to show that Grace’s sale of Li.bby
propartiea to XDC and lmbaaquent purchase of those prope:rt.:l.ea
received B'PA approval, which would wndexmine the govermment’s
allegation that the transactiops wera fraudulent. The .
Deofondants’ balief that such docu'mto exipgt is based emtixely on
passages from An Alr That Xills. Sea Schoeider and McCumber at
- 377. The book depictse métings :l.n 19989 and 2000 between EPA

employess and XKDC majoxity shareholder Lum Owens in which Owens
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was urged to sell 'tl,m KDC propertiu back to Grace, which Owens -
did on July 14, 2000: Det'endan:a! want any evidance that XDC
coopeza:ad with BPA efforts in 19?9 3000, or that the EDPA was
involved in or approved of the t action in any way.

The government states that it has provided materials
respomsive to this request “to thL ext.an.t such materials are in
possssaion of the progecution taa,‘n Again reliance on the
prosscution team concept respults U.n an improperly narrow view of
tha gava:mmant'a obligations- undek Rule 16. The government must
provide all resporsive documents fwithin 1t._s possespion and
control, meaning all documents of which it has knowledge and to
which it haa ac(:es'a'; and it must brovida thosa materials
immediately. If the govermment has already provided all
regpon;aiva materials, it should ﬂ'ay 8o, -

5. Evidance of Grace’s coc{p-ntian With NIOSH

The Dafcndants nore that a Qu:los of mestings occurred

 between' Grace employees and uxomi officials in 1980-81.
Defendants contend that those maot:ings included Grace’s

., cooperation with a NIOSH survey eif Crace employees. Any evidence
of that cooperation ie material, Detendants arguae, because NIOSH
i3 one of the agencien allegadly Ffrustrated by the conep:.racy .
charged in Count Y, Defendants c'!omlain l:ha.t among the documents
px'oduced by the government, tbe%e 18 scant, if any, record by
that agancy of what transpired an its meetings with Grace in 1380

28
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and 1981.” The government maintains that it has provided. all
responsive documents held by the “prosecution team.” |
Both the Defendants’ request and the government’s response
are lacking when measursd by the standsrde of Bule 16.
Defendants admit that responsive documents have been produced,
but argue -that because there are so few, thexs must be more.
That sort of speculation is normally _1n9ut£1¢:ian.t: Lo nieat the
matariality standaxd of Rule 18. 826 gantiacg, 46 P.3d at 894
(quoting Mandel, 914 F.2d at 1219). However, in thip case, the o
government’'s response lends some credence to the Defendanta’
.muspicion that' more responsive doouments exist because the
government makes clear that it has prorvided only those responsive
documents n-id by the “prosecuytiom team,” Under Brvan’s
- knowledge and access standard, the prosecution must pro.duca ‘all
responsive doouments — whether they be held by the prosecution or
by NIOSH — and to do so immediatsly. If it has already produced
all responsive documente, it should say go,¥ : \

€. Evidencs of Individual Defendants Limitad Tayolvement
in Company Decisions About Vermiculite

The Defendants make a gnmta.‘l request for any witness
Statements aot yet produced that tend to show that they had

x

limited involvement in Grace’s deaision making process regaxding

T'Ihe Defendsnts also Trequest a Report of Imtervi
iew for NYOSH
employes Dr. Harlan Amandus. The prosecution stateg that it is in rhe
process of intexviewing Dz. Amandus and will provide a repoxt of
interview as moon as possidls.
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tremolite. While acknowledging that soms such statements have

already been provided, Defendants seek any others that may not

yet bave been produced. This speculation falls short of showing

“facts which would tend to show that the Government is in

possession of information hel;}ful to the defense,” as ig raquimd

by Rule 15. Sae Santiago, 46 P.3d at 894 (quoting Mapdal, 914

‘F.2d at 1219). Similarly, the Defendants’ conclusory assertion

that “at least one go;ermumt. witness” s'tal:ad that Dafendant

Wolter was excluded frum certain mestings 1- ingsuzZficiont tc; |
establish materiality. The Defendants’ request in this regard is
overbroad and speculative and will be denied,®

L

7. Md-nbu m': Grace’s FPilings Complied With the Texic
Substzuses Comtrol Adt ' ' .

Five of the oveirt acts alleged in Count I of the 'Indit't:ment
pertain to Grace’s alleged failure to disslose studies as
required under the Toxic Substances Control Act (*TSCA®). The
Defendants seek an order compellilng produation of any EPA
documents genaxated in Iesponse to Grave’s disclosure of etu:iiaa
in 1986 (the McDunald and NIOSH studies) and 1992 (the Hempter
Study) . The Defendants argue that there is reason. to assume any
such documents axe favorable to the defense because the allegedly

untimely submissions did not lead to any prior regulatory or

*m comjunction with this Tequest, the Dafendants have asked for
a Repart of Interview for witness Jim Regh. The govermmment states
that it has disclosed that Yeport. ’
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legal proceedings. The government claims to have produced all
rogsponsive documents held by the ;;:osemtion team.

This is anothar instance in which the government’s reliance
on the “prosecution team” concept is improper. The Defendants
have made a spec:lfic request for inl:bmal EPA documents gemerated
in reaponse to Grace'a cubmisnion of three studies. Given the
span of time between the allegedly umtimely submissions and i:ha
Indictment in this case, it is reasonable to infex that any such
.documta arxe material to preparing the defenme as they iuy show
that the BPA did nor regard the. alleged lapses as warranting
criminal prosecution at the time. Rule 16 requires that the
prosecution disclose all réuponsiw documents, including those
held solely by the EPA, and that it do so immediarely. If it has
already produced all responsive documem:s, it should say so.

8. Hatexials Showing Boiemtific Dipagresment About: tha
Dangers of Tremolite and the Libby Operaticos

The Defendants make several requeate for information which
they argue tends to show disagreements within EPA as to tbe
‘dangers of tremolite asbestos.. In  particular, the Defendants
seek any informstiom that could und_e:mine the Indictment’s ,
declaration at Paragraph 47 that »[mJodern science bas not .
established a safe level for asbestos exposﬁre for which there is
no incremsed risk of disease.” of particular interest to
Defendants arxe Eocmnt.a relating to the BPA'sy invegtigaktion of

airbm asbestos dangexs in New York City ilmmediately following

ck §
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the World Trade Center attacks in September 2001. They sesk all
filea pertaining to the EPA’s xewponse to the collapse of the
towers, including “documents reflecting BPA’s characterization of
particulates from the destruction of the World Trade Canter, the
toxicological effect of the particulates, the potential exposures
to airboirne and seccled particulates, statements about air
quality, aixr monitoring xesults and medical wonitoring xesults,”
The government has refused to produce any reapo:iaiva '
documents, arguing that the prosecution beali is not in possession
of any such documents and that they are irrslevant to the
allegations of the Indictment. Both axguments fail. - The BRPA’s
' Criminal Investigation Division has been. iuvolved with the
investigation of t_his’ case from the begimuing. m;dmpat:édly, BPA-
CID has access to documents held by the civil regulatory
divisione of the BPA. The prowsecution hap hinted .at a
c}is:inction between BPA-CID and the agency’s civil gide, .bu:
thers is po support in the rules of dicc&en oxr the xelevant
case law for such a distinmction. Moreover, the EPA i the agency
'charged with administering the st;.atutaa allegedly violated I;nd
: consulted with the prosecution in the stepe leading up to
Indictment, which means the prosecution is deemed to have
Jnowledge of and access to all EPA files, not j.ust those held by
EPA-CID. Ses Nood.- 57 ¥F.3d at 737. Thers is gome suggestion
that BPA officiasls working in Libby may have been involved in
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assessing asbestcs and clean-up riska in New York City after
Beptember 11, 2001. nccorciingly, t:ha‘ requested documents are
within the prosecution’s possession, custody and contxol for
purposes of Ruls 16.

The govermment cannot ju.atuy non-disclosure by axguing thbat
such documents are irrelevant. Materiality requires that the

" Defendants show that the information sought would bt helpful to

the’ defenaa. While the government pProfesses to see no
connection, the defense may be aided by doouments tending to show
that the agency, or w.!.theaaea. actively involved in this
prosemt:lnn made dateminatima elsewhexe that conflict: with
critical anagauons herra. This case relies on allegaticnm about
the datigex of ailrboifne asbaestos. Defendarits are acntitled to know
if elwewhere it was detecmined that similax airborne asbestos
levels were not harmful, The government appear® to take the
position that intormatinn i@ only material if ir directly
mfcrcnce- W.R. Grace or Libby. That position is too narrow.

The Detemdanta arm entitled to defend againet all of tba
government’s allegnt_im. 1na1udmg those dealing vith the )
dangers of a'sbestcm generally. To that end, the Defendants have
advanced a legitimate reguest for information discoverable under |

Rule 16(a) (1) (E)'(1), and the goverument is obliged to comply.

The prosecution is required to produce all EPA documents
responsive to the Dafepndancs’ request, including .documents

33
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reflecting EPA’s cbaracterization of particulates from the
destruction of the World Trade Center, the toxicological effect
of the particuliiten. the potemntial exposures to airborna and
settled part_ioulate-. statements about air quality, air b
monitorivg results and madical monitoring results,?.2¢
9. Ganaral Exculpatory Naterial
The Defendants have asked the government to produce
statepants allegedly made by Libby residante and repoxrted by the
prosecution to the defense that Defendant Wolter is a “stand-up
- 9uy” and a “straight shootex.” In response, the government has
referxed the Dafendants to the Report éf Intexview of Gaylon
*Tuam* Owens. In light of this response, there is no basis for an
order compelling pxoduction of responsive documents.
. IV, Opdax
Based cm the foregoing, Grace’s Motion to Compel (dkt $177)
is GRANTRD in paxt and DRNIBD in pert as set forth above, and the

PThis material must be produced no later than Jamuary 13, -2006.

, __*me Defendants also note the statement by John Melons, then the
director of the National Priority Chemicals Division in BPA‘s Office
of Pollution, Prevemtiom apd Toxio Substances, that “to characterize
this vermjculite maverial am dangexous vas contrary to scienve.” The
Defendants request mny BPA dooumcnts supporting or agrzeing with the

compelling production of responsive docunents. This £ does
nothing, however, to diminish the prosecution’s abligation mmder
to disclose any EPA documante showing that tha agemcy or one of itp

g;oyeoo &vexr took the .position attributed to M8lome in An Air That
s.
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individual Defamdants’ Motiom fox Production of Brady Materials
{dkt #176) is GRANTED in part and DENIED in parxt as set forth

above.
DATBD this 23rd day of Rovember, 200S.

oy, Chief Judge
Distxict Court
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FILED
MISSOULA, MT

W50C S POY 29

PATRICK E. DUFFY
BY '

DEPUTY CLERK

IN THE UNITED STATES DISTRICT COURT
POR THE DISTRICT OF MONTANA

MISSOULA DIVISION

UNITED STATES OF AMERICA, CR 05-07-M-DWM

Plaintiff,

vSs. ORDER

HENRY A. ESCHENBACH, JACK W.
WOLTER, WILLIAM J. McCAIG,
ROBERT J. BETTACCHI, O. MARIO
FAVORITO, ROBERT C. WALSH,

)

)

)

)

)

W. R. GRACE, ALAN R. STRINGER, )
)

)

)}

)

)

Defendants. }
)

I. Introduction’

A status conference was held in this matter on December 2,
2005. Among the issues discussed at the conference were the
sufficiency of the prosecution's expert disclosures, the
prosecution’s compliance with the Court’s recent discovery
brders, the Defendants’ collective request for an extension of

the deadline for reciprocal discovery under Rule 16 (b) (1), Fed.

'The facts of this case, set forth in the Court’s prior orders,
are well known to the parties and will not be repeated here.

1
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R. Crim. P., and the Defendants’ concerns over the size of the
government’s witness list. Pursuvant to Rule 17.1, Fed. R. Crim.
“P., and in order to promote the orderly progression of this
matter to trial, the Court hereby enters this memorandum and
order. h
II. Matters Discussed at the Status Conference
A, The United States’ Finalized Witness List
The Scheduling Order in this case, dated March 15, 2005,
requires that the prosecution disclose a “finalized list of .
witnesses and trial exhibits” on September 30, 2005. That
disclosure deadline was selected in part'because of the
government’s representation in its Notice to the Court dated
March 8, 2005 that it was prepared to try the case in September
2005. In the same document, the government estimated that it
would call 60 to 80 witnesses in its case in chief.
The witness list disclosed by the govermment on September
30, 2005 names 233 witnesses. The government explains that the
sreason for tﬁe increase is that the investigation of this case is
ongoing and will continue through the close of all evidence at
trial. That contention is at odds with the prosecution’s claim
in March that it was prepared to try its case in September of
2005. 'The government placed its case before the grand jury many
months ago. Presumably, the witnesses deemed necessary by the

government to prove the charges had been identified by the time

043/072
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of the filing of the Indictment. By the government's own
admission, its case was prepared to go to trial three months ago.
It camnot now credibly claim that it is necessary to continue
adding witnesses to an already unwieldy list. .

Nor is it fair to the Defendants for the government to\7
contend that its case is still a work in progress more than six
months after the discovery deadline. While it is never advisable
to take a “chaxrge first, investigate latgr" approach to criminal
Prosecution, such an approach is doubly undesirable in a case of
this complexity. Nonetheless, the Court attempted to.allow for
additiornal investigation by the government by establishing two
deadlines for disclosure of witnesses, the preliminary deadline
of May 27 and the final deadline of September 30. Those
deadlines having passed, the government’s presentation at trial
will be limited to those witnesses that have been disclosed as of
the filing of this Order.

As a means of reducing the number of prosecution witnesses
needed at trial, the government proposed at the status conference
that the Defendants review the government’sg exhibit list énd
identify those exhibits for which they will not contest
Foundation and authenticity, thereby eliminating the necessity of
a2 foundation witness. T agree that such a procedure would be
worthwhile. Accordingly, the pefendants shall review the

prosecution’s exhibitsg and identify those which all Defendants
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are willing to stipulate are authentic and do not require a
foundation witnegg.? The Defendants must inform the government
of their stipulationsg no later than January 13, 2006. Upon
receiving the stipulations; the government shall have two ﬁeeks
in which to infofm the Defendants and the Court of the h
corresponding foundation witnesses to be removed from the

government’s list.?

B. The Government’s Compliance with the Court’s Discovery
Oxdexs

The Scheduling Order set a deadline of April 29, 2005 for
fulfillment of the government'’s discovery obligations under Rule
16, Fed. R. Crim. P. ag discussed in the Court'’s orders dated
November 23, 2005, the government failed to fully comply with
that deadline, resulting in a delay of several months in the
completion of discovery. 1t ig my impresesion that the delay is
due largely to the government’s practice of adopting aggressive
legal positions in defense of non-disclosure and waiting for an
order of this Court to sort out the dispute. 1If this case is to‘

ProcCeed to trial ag currently scheduled, that practice by the

others are not, the Defendants shall notify the Court and identify
with respect to each such document those Defendants who are willing to
stipulate and those who are not.

To the extent the parties can agree to stipulations of .
foundation angd authenticity with respect to the Defendants’ exhibits,
they should attempt to do so by April 30, 2006.

4
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government must cease.

To that end, I will grant in part the Defendantsg’ request
that the government;s compliance with the recent discovery orders
be monitored. No more than ten days after the January 13, 2006
deadline for compliance with its Brady obligations, the b
government shall file a separate affidavit for each federal
agency listed in the Court’'s November 23, 2005 Order, describing
the process of Brady complianqe with regard to that agency. The
description shall include the type of search used, the places
searched, the number of individualg involved in the séarch, and
the name of the person with Primary responsibility for conducting
the search within the particular agency named. It ig unnecessary
to monitor the process of compliance with the Court’s rulings
with regard to Rule 16 because unlike Brady, the government's
compliance with Rule 16§ can best be assessed by eyaluating the
materials produced.*

é. The Government’s Expert Disclosures

The Scheduling Order sets an e#pert disclosure deadline of
September 30, 2005 for the government. The Defendants.contend
that the disclosures provided by the government are inadequate
and have filed a written motion for an order compelling more

detailed disclosures and allowing depositions of the government ‘s

‘The government has agreed to identify any evidence it intends to
offer undexr Rule 404 (b}, Fed. R. Evid., by March 11, 2006.

5
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experts.

The government has not yet had an opportunity to respond in
writing to the Defendants’ motion. However, I find based on my
review of the controlling authority and the disclosures attached
to the Defendants’ motion that certain matters may be resolved
without further delay.

Rule 16(a) (1) (G), Fed. R. Crim. P., requires the government
to provide, at the defendant’s request, a written summary of any
expert testimony to be used at trial. “The summary  provided ...
must describe the witness’'s opinions, the bases and reasons for
those opinions, and the witness’s qualifications.* This Court
has previously held that

Rule 16 requires that the expert summary shall contain

a complete statement signed by the expert of all

opinions to be expressed and the bases and reasons for

the opinions; any data or information considered by the

expert in forming the opinions; the qualifications of

the expert, including a list of all publications by the

expert within the last ten years, and a list of all

cases for which the expert has testified as an expert
in trial or by deposition in the past four years.

Dnited States v, Michel-Diaz, 205 F.Supp.2d 1155, 1156 (D.Mont.

2002).
Based on the foregoing, the following must be included in
all expert disclosures in this case:

1, Specific identification of all documents or other
information the expert reviewed in preparing his report,
segregated by expert. Where possible, documents should be
identified by exhibit number or Bates number of items
already produced. At trial, the government’s expert
witnesses will not be permitted to rely upon documents

6
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to date or are currently subject to an order of this Court
requiring production.$ See Rule 16 (d) (2)(C) and (D), Ped.
R. Crim. p.

2. Identification of samples reviewed, where
applicable. Samples reviewed should be identified by
exhibit number or Bates number if possible. -

3. Any studies, examinations or tests done with
respect to the subject matter of the testimony, segregated
by expert. wWhere possible, studies should be identified by
exhibit number or Bateg number of items already produced.

At trial, the Jovernment 's expert witnesses will not be
contained in the discovery produced to date or are currently

subject to an order of this Court requiring production. gSee
Rule 16 (d) (2) (C) and (D}, Fed. R. Crim. Pb. '

4. A list of the expert’s prior deposition and trial
testimony.

5. The letter of agreement or contract for services
relating to the expert’s involvement in thisg case. It is

NOt necessary to disclose any other communication between

the expert and parties or counsel.

To the extent the government’'s existing expert disclosures
do not comply with the foregoing, they should be revised by
January 13, 2006. Upon completion of any necessary revisgions,
the government shall file with the Court all expert disclosures
it has provided in this case. The disclosures should include the
substantive report, the curriculum Qitae, and the list of prior

testimony. It ig not nhecessary to include other attachments.

The government shall timely respond in writing to any remaining

’See Orders dated November 23, 2005 and Order dated November 10,
2005.

[do48/072
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issues raised by the Defendants' motion to compel more complete
expert disclosures.

The Defendants’ request for depositions of governmment
experts is denied. The Federal Rules of Criminal Procedure offer
specific guidance with respect to depositions in Rule 15(a).™ It
is clear from that rule that a court may order depositioné are
only for the purpose of preserving the testimony of an
unavailable witness whose expected testimony would be favorable
to the movant. gSee Upited States v. Zuno-Arce, 44 P.3d 1420,
1425 (9 Cir. 1995) (citations oﬁitted). Otherwisge, the partieg
may stipulate to the use of depositions with the court’s consent.
See Rule 15(h), Fed. R. Crim. P. The Defendants are not entitled
to depositions under either subparagraph. Because there is a
specific rule addressing depositions in criminal cases, I do not
believe either Rule 57(b) or Rule 16(4d), Féd. R. Crim. P.,
provides a means to circumvent the meaniﬁg of Rule i5(a).

p. The Defendants’ Reciprocal Discovery Deadline

The deadline for the Defendants’ disclosure of reciprocal
discovery under Rule 16(b) (1) is currently set for January 16,
2006. Defendants’ have requested that the deadline be continued
in recognition of the government’'s failure to timely comply with
its own disclosure requirements. I agree that an extension is
warranted. Accordingly, the Defendants shall have until April

30, 2006 to make their reciprocal disclosures under Rule

io049/072
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16(b) (1) . .

B. - Date for the Next Status Conference

The parties have advised the Court that they have agreed on
February 14, 2006 as the date for the next status conference.
The Defendants have also requested oral argument on their motions
challenging the facial sufficiency of the charges. Accordingly,
it is hereby ordered that oral argument and a status conference
will be held on February 14, 2006. The Court will specify those

motions to be argued by a later order.

DATED this 5% day of December, 200s.

.\ Molloy, Chief Juage
States District Court

@050/072_
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RE: UNITED STATES v. W.R. Grace et al.
Criminal Action No. CR-05-07-M-DWM (District of Montana)

AFFIDAVIT CONCERNING BRADY COMPLIANCE
BUREAU OF LAND MANAGEMENT

This affidavit describes the process of this agency’s compliance with the November 23,2005 and
December 5, 2005 Federal District Court orders in the above referenced case.

As required by the court, the undersigned affiant hereby affirms the following with respect to this
agency’s search for Brady material as described in the Court’s orders:

I. Type of Searched Used:

I1. Places Searched:

I11. Number of Individuals Involved in Search:

IV. Name of Person with Primary Responsibility for Conducting the Search:

Signature & Title of Affiant:
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA

MISSOULA DIVISION

UNITED STATES OF AMERICA, CR 05-07-M-DWM

Plaintiff,

vE. ORDER

HENRY A. ESCHENBACH, JACK W.
WOLTER, WILLIAM J. McCAIG,
ROBERT J. BETTACCHI, 0. MARIO
FAVORITO, ROBERT C. WALSH,

)

)

)

)

)

)

W. R. GRACE, ALAN R. STRINGER, )
)

}

)

)

)

Defendants. )
)

I. Introduction’
Before the Court is a joint motion by Defendants to compel
discovery of documents which the United States is asserting do

not have to be disclosed based on various evidentiary privileges,

'The facts of this case are well known to the Court and the
parties and will not be recited here except where necessary.

1
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Defendants object to the Government‘s use of the deliberative
process privilege to withhold document§ from criminal discpvery.
They also claim that documents are being improperly withheld by
the Government on the basis of 5 U.S.C. § 552a, 18 U.S8.C. § 1905,
and 16 U.S.C. § 470hh. Finally, Defendants object to specific
assertions of the attorney-client privilege. The United States
opposes the motion, maintaining that its assertions of
evidentiary privileges are proper, and that non-disclosure of the
other disputed documents is statutorily required. For the
reasons that follow, the United States must produce those
documents withheld under ihe deliberative process privilege or
any claimed statutory bases. It must also produce certain
attorney-client documents specified below. Others are protected
by the attorney-client privilege and do not have to be produced.
II. Analysis

A. Deliberative Process Privilege

Defendants claim that the assertion of the deliberative
‘process Privilege is inapposite in the pregsent context as its use
is more properly confined to civil litjgation and litigation
arising under the Freedom of Informétion Act (FOIA). They claim
that the assertion of the privilege as a means to shield
documents otherwise discoverable under Federal Rule of Criminal
Procedure 16 is both novel and inappropriate,

The development of the deliberative process priﬁilege can
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be traced to two relatively recent decisions. See United Stateg
v. Moraan, 313 U.S. 409, 61 S.Ct. 9953 (1941) ; Kaiser Aluminum &

Chemical Corp, v. Upited States, 157 F.Supp. 939 (Ct. Cl. 1958) .

While leaving the particulars of the privilege, and its bases,
largely unexamined, in each case the court recognizéd a right of
government decision makers to have their mental processes, and
documents reflecting those Processes, protected from public
scrutiny. At this early stage of the privilege’s development it
was treated as entirely ag a species of the executive privilege.
Subsequent developments, particularly after the passage of the
Freedom of Information Act with its Exemption 5,? show courts
treating the privilege distinctly and developing a body of law
concerning its assertion. Courts have treated thé privilege as
being based in the common law, but decisions discussing the
privilege have freely relied on cage law deriving from disputes
concerning FOIA Exemption 5. See Wright & Graham, Federal
Practice and Procedure: Evidence, § 5680 (1992) ; weaver & Jones,
54 Mo. L. Rev. 279, 289 (1989).

Under the common law deliberative process privilege,
government agencies or departments may refuse to disclose

information related to intra-governmental opinions,

available by law to a party other than an agency in litigation with
the agency” are not subject to the Act. 5 U.S.C. § 552(b) (5).

3
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recommendatigns, proposals, etc., which are related to their
decisional or policymaking functions. In recognizing the
privilege, courts haQe relied on the commonly proffered rationale
that unfettered access to agency decision making processes would
chill debate or discussion by agency employees, and thergfore
degrade the ability of agencies to function effectively. See,
e.g., Assemb ft tate of California v. United States
Department of Commerce, 968 F.24 916, 920 (9th Cir. 1996) (“Its
[the privilege’s] purpose is to allow agencies freely to explore
possibilities, engage in internal debates, or play devil’s
advocate without fear of public scrutiny.”), Following from this
rationale, courts have required that in order for an agency to
prevent disclosure of information through an assertion of the
privilege the information withheld must be both “predecisional*
and “deliberative” in nature. See, e.q9., F.T.C. v. Warner

Communications Inc., 742 F.2d 1156, 1161 (9th Cir. 1984) (a

document must be “predecisional- it must have been generated

before the adoption of an agency’s policy or decision” as well ag
being “deliberative in nature, containing opinions,
recommendations, or advice about agency policies” in order to
qualify for the privilege.). The privilege has never been viewed
as absolute, and may be overcome by a “sufficient showing of

need.” Cobell v, Norton, 213 F.R.D. 1, 4 (D.D.C. 2003) . Thus,

the analysis involves a case-by-case examination of the competing
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claims whenever the privilege is asserted.

There is judicial discussion on the types of considerations
which might go into such an examination. The court in Warper
identified those factors as: *1) the relevance of the evidence;
2) the availability of other evidence; 3) the government’s role
in the litigation; and 4) the extent to which disclosure would
hinder frank and independent discussion regarding contemplated
policies and decisions.* 742 F.2d at 1161. Other possible
factors have been identified as: 5) the seriousness of the
litigation; 6) allegations of government misconduct;. 7) the
interest of the litigants in accurate judicial fact finding; and
8) the federal interest in enforcing federal law. Newport

Pacific Inc. v. County of San Dieqo, 200 F.R.D. 628, 638-40 (8.D.

Cal. 2001); North Pacifica, LLC v, City of Pacifica, 274

F.Supp.2d 1118, 1122 (N.D. Cal. 2003).

It is necessary to engage in a two-step process when
evaluating an assertion of privilege based on deliberative
process. First, the court must verify that the pPrivilege
applies, i.e., that the agency communications being withheld are
in fact predecisional and deliberative in nature, Cnce the court
has satisfied itself that the assertion of privilege is proper it
must still make a determination that the agency’s interest in
withholding the documents outweighs the moving party’s interest

in securing them. Redlands Soccer Club, Inc. v. Department of
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the Army, 55 F.3d 827, 854 (34. Cir. 1995).

Ag Defendants contend, the assertion of the deliberative
process privilege is relatively common in litigation arising
under FOIA and in civil suits, There are few instances reflected
in the case law when the government has asserted the privilege in

criminal litigation. The Government points to the cases of

United States v, Fernandez, 231 F.3d 1240 (9th Cir. 2000), and
United States v. Furrow, 100 F.Supp.2d 1170 (C.D. Cal. 2000) to

Support its contention that the privilege assertion is proper in
the present instance. In each case the court decided.that the
deliberative process privilege properly allowed the non-
production of death penalty evaluation forms and other
prosecution memoranda related to the exercise of prosecutorial
discretion in deciding to seek the death penalty. Thisg authority
is in apposite to a situation in which the government is
attempting to shield agency documents from criminal discovery.
Nevertheless, Defendants’ broad claim that the privilege is
completely inappropriate in the criminal context is not supported
by the case law. The deliberative process privilege exists in
the common law, and its use has not been confined to civil
litigation or disputeas arising under FOIA. There is nothing
which supports anything other than applying the balancing test

developed for use in analyzing assertions of the privilege.

In applying that test, attention must be paid to the fact

6 -
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that the liberty of the Defendants is at issue and, accordingly,
any governmental interest in nondisclosure must be substantial
for a claim of privilege to prevail. Documents subject to
discovery in this case are produced pursuant to the Court'’s
protective order allowing the Government to designate certain
documents as “sensitive,” and this protective order effectively
provides the Government with a means to shield its interests
without invoking the privilege. The protective order guarantees
that designated documents will not be broadly disseminated, which
should serve to allay agency fears that the public will gain
access to their decision making processes (the primary “evil” the
privilege is designed to prevent), and militates against non-

disclosure.

For the reasons stated above, the Defendants’ interest in B
obtaining documents w1thhe1d from dlscovery on the basis of the
deliberative process outwelghs whatever limited harm the
Government might suffer by produciqg these documents under the
terms of the Court’s protective order. As such, the Government .
is hereby ordered to produce all documents withheld on the basis
of the deliberative process privilege, subject to the January 18,

2006 Protective Order ({Doc. No. 29%4),
B. Attorney-client Privilege ' .

Defendants acknowledge that the tattorney-client privilege

has, of course, long been respected as an evidentiary privilege.”

7
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Defs’ Br. at p. 7. They object, however, that the Government's
assertion of the privilege, particularly in regard to email
communications identified in the EPA log, is overbroad, and that
the Government 1is claiming privilege in instances in which the
communication does not contain legal advice, or in which the
access of third-parties to the communication constitutes waiver.
The Government claims that its.assertions of the privilege are
proper in that: 1) the disputed communications are largely those
between Libby team members and Matt Cohn,’an EPA attorney
assigned to the Libby matter; 2) *when a Libby team member
addresses a communication to Mr. Cohn and other members of the‘
Libby team, EPA reasonably assumes that the communication is
directed to Mr. Cohn to request his legal advice”; and 3) the
“fact that many of the topics of these e-mails were day-to-day
operational matters is irrelevant” in determining their privilege
status because the Libby team was frequently seeking legal advice
about operational matters in anticipation of expected litigation
concerning the site. Govt’sg Resp. at p. 8. I have reviewed each

of the documents at issue.

The substantive elements of the attorney-client privilege
are well established. To invoke the privilege a party must
demonstrate that there was: (1) a communication between client
and counsel, which (2) was intended to be and was in fact kept

confidential, and (3) made for the purpose of obtaining or
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providing legal advice. ‘Figher v, United States, 425 U.s5. 391,
403 (197s) ; United States v, Abrahame, 905 F.243 1276, 1283 (9th

Cir. 1990). The party asserting the privilege must establish the

essential elements of the privilegg. yon Bulow by Auerspurg v,

von Bulow, 811 F.2d 136, 144 (2d Cir. 1987).

Given the above, the Government is mistaken in its
contention that the substance of the communication is irrelevant
in determining its Privilege status if it can be shown that the
communication took place in anticipation of litigation. The
requirement that the communication have the purpose of providing
or obtaining legal advice is the heart of the privilege. IWhat
matters is the specific nature of the communication and not the
broader context within which the communication occurs.
Similarly, it is not enough for the EPA to say that it “assumes”
communications directed from its employees to agency attorneys
are for the purpose of requesting legal advice. “That a person
is a lawyer does not ipso facto, make all communications with
that person privileged. The privilege applies only when legal
advice is sought from a professional- legal advisor in his

capacity as such.” United States v, Chen, 99 F.3d 1495, 15¢1

(Sth Cir. 1996).

Defendants also maintain that certain emails withheld by the
EPA on the basis of attorney-client privilege should be produced

because they may “contain facts or evidence relating to matters

9
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that the Government has put ‘at issue’ by charging obstruction-of
justice stemming from Grace’'s presentations of information to EPA
from January to April 2002.” Defs’ Br. at pP. 16. Defendants
contend that by bringing Counts 1 and 1¢ of the original
Indictment, the Government has impliedly waived attorney-client |
privilege with respect to communications which “may pertain to

the matters regarding which the Defendants are alleged to have

conspired to defraud the Government or obstructed justice.” pefs’

Br. at p. 7. Citing the test for implied waiver outlined by the

court in United States v, Amlani, 169 F.3d 1189,.1195 (9th Cir.

1999),* Defendants contend that certain documents should be

produced if review shows that they contain information vital to

the defense.

The Government argues that in bringing the indictment it did
not impliedly waive its-attorney-client privilege. It also
maintains that because it is not relying cn the privileged
information to litigate the case, Defendants are mistaken in

their contention that it has put the contents of the disputed

‘The Amlani court described the implied waiver test as follows:

First the court considers whether the party is asserting the
Privilege as the result of some affirmative act, such as
filing suit. Second, the court examines whether through
this affirmative act, the asserting party puts the
Privileged information at issue. Finally, the court
evaluates whether allowing the privilege would deny the
OpPposing party access to information vital to its defense.

169 F.3d at 1195.

10
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communications “at igsgue.”

'

The Government is Correct that attornmey-client
communications *“do not become discoverable simply because they
are related to issues in the litigation.~ Govt's Resp. at p. 11
(citing.Am;ggi, 169 F.3d at 1195). Defendants contend that
statements memorialized in the disputed documents might show that
the Government was not defrauded or obstructed by Grace. Even if
this were so, the mere fact that these communications may concern
the indicted acts is not enough to trigger the implicit waiver
doctrine articulated in Amlggi. In that case, the court found
that Amlani had waived his attorney-client privilege with respect
to communications with his lawyers upon asserting that
disparaging remarks by the prosecutor had caused him to
substitute counsel in viclation of his Sixth Amendment fights.
The court reasoned that Amlani could not assert attorney
disparagement and simultaneously assert attorney-client privilege
as to those conversations related to his decision to substitute
counsel, as access to these conversation was the only means by
which the government could defend itself against the claim.

Here, the Defendants’ ability to defend against the -acts alleged
in the indictment will not be made impossible without access to
the Government’s attorney-client communications éoncerning those
acts. In any e?ent, I have reviewed the documents in Question,

and find that they do not contain information vital to the

11
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defense. On the basis of this examination, I have determined
that the following documents are not protected by the aétorney-
" client privilege and must be produced subject to the Court’s

protective order of January 16:

(1) EPA Region 8 Email documents 0255, 0259, 0261, 0263,
0268, 0304, 0306, 0337, 0338, 0360, 0377, 0385, 0449,
and their corresponding attachments.

(2) EPA Region 8 Site documents 2021581 and 2023609,
(3) EPA Headquarters documents P-001890 and P-009051.
C. Statutory Privileges

The Government is withholding numerous documents baged upon
what it describes as statutory obligations that compel non- .
disclosure. Defendantgs argue that these statutes are
inapplicable in the context of criminal discovery. The

Government’sg understanding of its obligations is inaccurate.

The Government is withholding a small number of documents on -
the basis of what is described in the privilege logs as “personal
information.” 1In its brief, the Government asserts that its

nondisclosure is compelled by the Privacy Act.* It claims that

‘ The relevant portion of the Act (5 U.S.C. § 552a{b)} reads: *No
-agency shall disclose any record which is contained in a system of
records by any means of communication to any person, or to another
agency, except pursuant to a written request by, or with the prior
consent of, the individual to whom the record pertains...” For the
purposes of the section, a “record” is "any item, collection, or
grouping of information about an individual that is maintained by an
agency, including, but not limited to his education, financial
transactions, medical history and criminal or employment history and

12
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the withheld documents contain social security numbers of
employees and “personal exposure information.” Govt;s Resp. at
15. Defendants’ maintain that a8 “personal information” privilege
is "not contemplated by Rule 16,” and that the Government should

be required to produce the documents so designated. Defs’ Br. at

6.

The Privacy Act specifically exempts government employees
from penalty for the release Oof materials pursuant to the order
of a court of competent jurisdiction. 5 U.S.C. §552a(b) (11).
This Court'’s discovery orders exempt any disclosure from
sanctions established by the act. It does not appear that the
documents in question are covered by the Act in any event, as
they are not being maintained by the agencies in a “system of
records,” which the act defines as being a collection of
documents organized in such a way that they are retriévable by
name or some other identifier aggigned to the individual. 5§

U.5.C. §552a (a)(s).

As these documents have been determined to be responsive to
the Court’s discovery order, and the Privacy Act does not
obligate the Government tq withhold them, the Government must
produce, subject to the January 18, 2006 Protective Order, all

documents withheld on the basigs of the Privacy Act, i.e., those

that contains his name, or the identifying number, symbol, or other
identifying particular assigned to the indivigual.. .~ 5 U.8.C. §
552(a) (4).

13
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identified ag *personal information®” in the privilege logs.

The Government ig refusing to produce a small number of
documents on the basis of the Trade Secrets Act,’ which are
identified in the privilege logs as being withheld on the basgis
of “confidential businesslinformation." Defendants contend that
a “confidential business information” (CBI) privilege is not one
| of the evidentiary privileges contemplated By Rule 16, and thus,

the documents so designated should be produced.

The Trade Secrets Act provides penalties for government

employees who disclose, in a manner not authorized by law, any

’The Trade Secrets Act provides in part:

Whoever, being an officer or employee of the United States
or of any department or agency thereof, any person acting on
behalf of the Office of Federal Housing Enterprise
Oversight, or agent of the Department of Justice as defined
in the Antitrust Civil Process Act (15 U.s.C. 1311-1314), or
being an employee of a Private sector organization who is or
was assigned to an agency under chapter 37 of title 5,
publishes, divulges, discloses, or makes known in any manner
Oor to any extent not authorized by law any information
coming to him in the course of his employment or official
Quties or by reason of any examination or investigation made
by, or return, report or record made to or filed with, such
department or agency or officer or employee thexreof, which
information concerns or relates to the trade secrets,
pbrocesses, operations, style of work, or apparatus, or to
the identity, confidential statistical data, amount or
source of any income, profits, losses, or expenditures of
any person, firm, partnership, corporation, or association;
Or permits any income return or copy thereof or any book
containing any abstract or particulars thereof to be seen or
eéxamined by any person eéxcept as provided by law; shall be
fined under this title, or imprisoned not more than one
year, or both; and shall be removed from office or
employment.

18 U.S.C. § 1905.

14
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trade information that is revealed to the employee in performance
of official duties. The Act is designed to prevent discretionary
release by government employees of certain types of businéss
information in their possession. The production of the documents
in question is compelled by this Court’s discovery orders. The
disclosure of the documents is authorized by law. Therefore, the
Government must produce all documents identified it is
withholding on the basis of 18 U.S.C..s 1305, subject to the

January 18, 2006 Protective Order.

16 U.8.C. § 470hh is the section of the Archeological
Resources Protection prohibiting the disclosure of information
"concerning the nature and location” of certain archeological
resources "to the public under subchapter 11 of chapter S of
Title 5 or under any other pProvision of law* absent certain
determinations by the Federal 1land manager.® The documents in
question are subject to this Court’s discovery order. They are
not being made available to the public on the basis of 5 U.S.C. §
552. Therefore, the United States must produce all documents
withheld on the basis of 16 U.S.C. § 470hh, subject to the

January 18, 2006 Protective Order.

16 U.S.C. § 470hh (a).

15
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IIT, Orxder

Based on the foregoing, it is hereby ordered that the

Government must immediately produce:

(1)

(2)

(3)

(4)

(5)

all documents withheld on the basis of the deliberative

process privilege;

all_documents withheld on the basis of 18 U.S.C. § 1905, 5

U.5.C. § 522a, and 16 U.S.C. § 470hh;
EPA Region 8 Site documents 2021581 and 2023609;
EPA Headguarters documents P-001890 and P-009091; and

EPA Region 8 Email documents 0255, 0259, 0261, 0263, 0268,

0304, 0306, 0337, 0338, 0360, 0377, 0385, and 0449.

The Government'’s production must be complete no later than

August 15, 2006.

DATED this 9 day of August, 2006.

Molloy, Chief Judge
es8 District Court

16
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